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Disclaimer
This document and the information contained herein is provided on an “as is” basis and the Malaysian Global Innovation & Creativity Centre (MaGIC) disclaims all warranties, express or implied, including but not limited to any warranty that 
the use of the information herein will not infringe any rights or any implied warranties or is fit for a particular purpose. MaGIC and its representatives do not accept any responsibility for any errors or omissions in the information provided in 
this document and the authors, contributors and endorsers of this document each excludes liability for loss suffered by any entity resulting in any way from the use of, or reliance on this document.  The information provided in this document 
is not legal advice and should not be treated as such. The information provided in this document is general and may not apply in a specific situation and legal advice should always be sought before taking any action based on the information 
provided. Such information is not intended to create, nor does receipt of it constitute, a solicitor-client relationship
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Society
Governed by Societies Act 1966 (SA)
A society is inclusive of any club, company, partnership, or association of seven or 
more people for either a temporary or permanent object. It is a non-profit 
structure. Societies are accountable to the Registrar of Societies (ROS). Until a 
society is registered, no person shall organise or take part in any activity of or on 
behalf of the society without the permission of the ROS.
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Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 
monthly salary of not more than RM2,000 or who perform or supervise manual 
labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 
less than RM2,500 a month in Sabah and Sarawak are governed by the Sabah 
Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

Occupational Safety and Health Act 1994 (OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
A large part of the IRA regulates trade union activities. However, there is an important provision in the IRA (S.20) 
which promotes security of tenure regardless of whether the employees are trade union members. Because of 
S.20, an employer can no longer rely solely on the notice provisions in an employment contract to justify termination 
but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

Pembangunan Sumber Manusia Berhad Act 2001 (PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

Effective from 1st July 2016: 

The minimum monthly wage for Peninsular Malaysia is RM1,000 and RM920 for Sabah, Sarawak, and Labuan.

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 
supplement the wages of these employees if their income does not meet the minimum set above as of Budget 2016 announced by the 
Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

Personal Data Protection Act 2010 (PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
Under section 55B (4) of the Immigration Act 1959/63 (Revised 1974), a person is presumed to be employed, if they perform 
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

2. (PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 
Child Act 2001, which is the main statute in Malaysia that governs the treatment of minors. Apart 
from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 
planning stage). Malaysia enacted the Persons with Disabilities Act 2008 (PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

2. Identical or similar mark will confuse the market and disrupt business.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

4. Any dispute exercise on IP infringement will cost valuable time and resources. 

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

2. Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

2. Definitions of key terms: Contracts often contain various words which have specific meanings within the contract. The meanings of 
these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

4. Representations and warranties: When entering a contract, a party may make various statements which the other party relies on as 
being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

2. Non-Disclosure Agreement (NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 
Solicitors Remuneration Order 2006.

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 

registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 

15



Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) View of the child: A child has the right to express their views and have them heard. This 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 

registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 

28



Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

The Hub: Becoming a Social Enterprise
Congratulations! You have arrived at the transportation hub of the city and you have become a social enterprise. 
But don’t confuse this achievement with arriving at your final destination. Relatively speaking, you are only at 
the beginning of your journey in making an impactful change to society and the environment with a 
self-sustaining business model.

Malaysia is just beginning to see the true potential that this sector can bring to our society and economy. We 
cannot afford to sit around and wait for social enterprise specific laws to come together before deciding to 
embark on our journey of social entrepreneurship. The need is here and the need is now.

The Journey Continues: Where to go from here
Social entrepreneurs are changing the business landscape in Malaysia and are making a meaningful 
contribution to the environment and society as a whole. It is our hope that, as this sector continues to grow 
and mature, the law begins to recognise social enterprise as a worthy business entity deserving its own 
legal framework. 

In anticipation of favourable policy change, we hope to see more recognition and widespread participation in 
this sector. Our world can only improve under the care of pioneering social entrepreneurs. 
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Employees Provident Fund Act 1991 (EPFA)
The EPFA is a compulsory government-run retirement fund. The EPFA compels every employee and employer to 
make monthly contributions into the EPF at the rates respectively set out in the Third Schedule of the EPFA.

Both employers and employees are free to contribute more than the EPFA required minimum rates. All employers 
must register their employees with the EPF immediately upon employment. Employed foreign nationals are 
exempted from compulsory contributions but can choose, and are allowed, to contribute tothe EPF.

Employee’s Social Security Act 1969 (ESSA)
The ESSA applies only to Malaysian employees whose monthly salary do not exceed RM3,000 or employees 
already registered as contributors with the Social Security Fund (SSF) regardless of current salary. It is compulsory 
for employers of aforementioned employees to make monthly contributions to the SSF.

The Social Security Organisation (SOCSO):

Administers the Employment Injury Insurance Scheme which provides employees with coverage through cash 
benefits and medical care in the event of any disablement or death due to employment injury.

death due to any cause before they reach 60 years of age.

Fuelling Up: Employer Obligations
Before embarking on your journey, it’s important to be sure that your vehicle 
has been serviced and that you have enough fuel in your tank to make your trip. 
If you are not prepared, you may incur unnecessary hassle along the way, 
slowing you down toward your destination. By understanding your obligations 
as an employer, you can ensure that your journey ahead will be a smooth one 
for you and your fellow passengers.

Employment Act 1955 (EA)
The EA governs employees (Peninsular Malaysia and Labuan) who earn a 

labour regardless of the salary they earn. The EA decides on the minimum 
benefits offered to the employees falling within this range. Employees who earn 

Labour Ordinance and the Sarawak Labour Ordinance respectively.

Employers are required to prepare and keep one or more registers for each 
employee. Records should be kept and maintained for at least six years, as an 
employee might file a claim under S.69 of the EA for non-payment of wages or 
any other payments that is due to them.

(OSHA)
An employer has general duties at common law to ensure the safety, health and welfare of all its employees during 
their employment. Such duty of care placed on an employer is implied in all contracts of employment. An employer 
is expected, among other things, to provide a safe system of work, proper and safe equipment, and adequate 
supervision.

The OSHA applies to certain industries (e.g. manufacturing, mining, construction, agriculture, utilities, transport, 
wholesale, retail, hotels, restaurants, finance, public service industries) and imposes minimum statutory health and 
safety conditions to employees in the course of employment.

The OSHA also requires employers/companies that fall under its jurisdiction to ensure that other people, besides 
employees, (ie. visitors, independent contractors, third parties) are also not exposed to risks to their safety or 
health. This responsibility extends to third parties who are affected by employer’s/company’s activities. 

Under the OSHA, there is a similar responsibility on employees to take reasonable care for the safety and health of 
themselves and other people who may be affected by their conduct or omissions at work.

Industrial Relations Act 1967 (IRA)
which promotes security of tenure regardless of whether the employees are trade union members. Because of 

but must be able to establish “just cause or excuse.”

In addition to having a lawful reason to terminate an employee, employers must also follow proper procedure in 
enforcing said termination. For example, termination on grounds of misconduct must be preceded by a fair and 
reasonable inquiry into the alleged misconduct; an employee must be given notice on the allegation of misconduct and 
given an opportunity to explain themselves. Termination on grounds of poor performance should only happen after the 
employee has been sufficiently warned of their underperformance and given adequate time and guidance to improve.

(PSMB)
The PSMB Act provides for the imposition and collection of a mandatory levy, known as the Human Resources Development Fund 
(HRDF). This levy promotes the training and development of employees, apprentices, and trainees. The establishment and the 
administration of the HRDF is managed by PSMB.

The HRDF applies to Malaysian employees in the manufacturing, service, and mining and quarrying sectors. Employers in those 
fields are required to register with HRDF. Upon registration, contributions must be made to the HRDF at a rate of 1% of each 
employee’s monthly salary.

Employers who are registered with the HRDF and paying the HRDF levy are eligible to apply for training grants to defray training 
costs for their employees.

Minimum Wage Policy (MWP) 
When deciding on your employees’ salaries, employers should adhere to the MWP. Implemented by the government, the policy is meant 
to ensure workers can meet their basic needs and create the necessary environment for industries to move up their value chain. 

The MWP also applies to employees whose pay are piece-rates, tonnage, trip-based or commission-based. Employers are required to 

Prime Minister. It is the employer’s responsibility to comply with the minimum wages rate. Employers that fail to comply will be fined 
a total of RM10,000 for the first offence and RM1,000 for the second offence daily per employee under the MWP.

(PDPA)
Under the PDPA, a “data subject” is a person whose data has been collected and a “data user” is the person 
who collected said data for processing. Customers and employees are examples of data subjects. 

Employees’ personal details are collected and stored upon their employment. These details are considered 
“personal data” and are protected under the PDPA. Under the PDPA, personal data is information which is 
capable of identifying any person and which is recorded in for a commercial transaction (i.e. a person’s name, 
NRIC number, passport number). The PDPA also distinguishes “sensitive personal data” as any personal data 
relating to a data subject’s physical or mental health, their religious beliefs, their political opinions, or any 
commission by them of any offence. 

The PDPA’s purpose is to regulate the processing of personal data which includes collecting, storing, organising, 
erasing, and transferring data.  If you collect personal data through forms or through a website; use personal data 
for marketing purposes; or disclose personal data to other parties, you are processing personal data. 

The PDPA is enforced and regulated by the Department of Personal Data Protection (an agency under the 
Ministry of Communications and Multimedia) headed by the Personal Data Protection Commissioner (the 
Commissioner).  Individuals who feel that their personal data has been processed in breach of the PDPA may 
lodge a complaint to the Commissioner who has the authority to investigate the complaint.

Non-compliance with the PDPA is a criminal offence and the PDPA prescribes various penalties such as 
imprisonment, fines, or both. It should be noted that where non-compliance is by a body corporate, any person - 
who at the time of the offence - was responsible for the management of any affairs of the corporation (or was 
assisting in such management), may be charged separately or jointly in the same proceedings with the body 
corporate. If the body corporate is found to have committed the offence, the aforesaid persons will also be held 
accountable.
Note: A “body corporate” is a legal entity (such as an association, company, person, government, government agency, or institution) 
identified by a particular name. Also called corporation, corporate body, or corporate entity. 

Co-Navigators: Handling Hiring
As you proceed, you may stop to pick some people up along the way. Whoever they are, regardless of who they might be, they are your employees, 
working alongside you in your social enterprise. Therefore, it is your responsibility to make sure they are taken care of.

Hiring Malaysian Nationals 
Besides employing children (below 15 years old) and young persons (below 18 years old), Malaysians may be hired without any restrictions. The 
employment of children and young persons are governed by the Children and Young Persons (Employment) Act 1966. It is advisable, although not 
mandatory, to enter into written employment contracts with Malaysian nationals. Under the Employment Act, a written contract of service is required 
when the service period or performance of a specified piece of work exceeds one month. 

Hiring Foreign Nationals
Under the Immigration Act 1959/63, any person other than a Malaysian citizen, may only enter and remain in Malaysia if they 
hold a valid entry permit or a valid pass. Passes are issued under the Immigration Regulations 1963 and include: 

Definition of Employment for Foreigners:
any act normally performed by an employee in a place of employment, regardless of whether it is for payment or not unless 
the contrary is proved.

There are two types of acceptable employment passes for foreign nationals:

1. Employment Pass:  Necessary for both foreign employees and foreign employers. The Employment (Restriction) Act 1968 
(Revised 1988) deems any person found performing any act normally performed by an employee, in any place of 
employment, employed under a contract of service by the employer of that place of employment.

(PVP)
consultants, or other experts deemed suitable by the Immigration Department.

Passengers with Special Requirements: 
Beneficiaries
On your journey, there may be passengers who will need you to make modifications to your 
vehicle in order to accommodate them. In fact, these “passengers” could be the very reason you 
set up your social enterprise in the first place: they are your beneficiaries. They may be minors, 
persons with disabilities, or refugees.

A social enterprise that exists to serve such groups should familiarise itself with their challenges 
and rights. This will not only preserve the positive reputation of social enterprises but serve to 
minimise potential liabilities that may arise from malpractice or any form of negligence. 

Minors
Social enterprises that cater to children’s causes and needs should make sure that their rights 
are protected. Such social enterprises should take note of their duties and obligations under the 

from that, social enterprises ought to have particular regard for the following general principles 
when conceptualising, implementing, and evaluating their plans:

a) Non-discrimination:  All children should enjoy their rights without discrimination of any kind, 
regardless of sex, race, language, religion, disability, nationality, ethnic, or social origin.

b) Best interests of the child: The best interests of the individual child should be the primary 
consideration in all decisions and actions that affect the child. 

c) Right to life: The child is entitled to right to life, survival, and development. This includes the 
right to proper education, resources for development, and healthcare.

d) 
necessarily includes being consulted in decision making processes and activities insofar as 
their age and maturity level permits.

Persons with Disability (PWD)
The social enterprise may have a PWD as its customer or as an employee. PWD 
includes persons with unsound mind (PUM). In both scenarios, the social enterprise 
ought to consider the needs and rights of PWD from the start (i.e. at conceptual and 

(PWDA) 
that makes provisions for the protection of the rights of PWD in the areas of 
education, employment, health, and accessibility.

Some basic considerations regarding the rights of PWD:

a) No discrimination policy: PWD must be accorded the same rights and considerations 
as any other people especially in terms of remuneration, employment benefits, 
and career advancement opportunities.

b) Accessibility: Social enterprises should make considerable efforts to ensure their 
establishments and services are PWD friendly (e.g. ramps where there are 
staircases, larger restrooms with support rails, and obstruction free pavements).

c) Confidentiality: PUM mental health records are not for public consumption. All 
such information should be properly kept in a safe place where only authorised 
personnel are allowed access to it when needed.

d) Consent: A PUM may or may not be able to give consent for certain matters (e.g. 
when considering a particular treatment or where a decision pertaining to their 
financial needs be made). A PUM’s capacity to give consent would largely depend 
on the type and degree of mental disability that the PUM suffers. As far as 
possible, the consent of the PUM must be obtained where they are able to make 
their own decision. If this is not the case, getting the consent of a person 
authorised by law to make that decision on behalf of the PUM would suffice.

Refugees
Refugees in Malaysia are not recognised under Malaysian law as documented 
persons even if they carry a United Nations High Commission for Refugees (UNHCR) 
card. Therefore, they are at risk of being arrested by the authorities under the 
Immigration Act 1965. 

If you are planning for your social enterprise to help refugees, make sure you have 
all your legal bases covered and proceed with caution. Those who harbour refugees, 
employ or provide accommodation to refugees are at risk of action being taken 
against them. It would be best to get legal advice if you are planning on working with 
refugees. Social enterprises must also take care not to take advantage of the 
refugees’ legal vulnerabilities.

Operations: Intellectual Property (IP)
During your social enterprise journey, you would want to design a logo to give your business an identity; you might 
even come up with an app, invention, or product that is a unique part of your business operations. Just like how you 
would insure your vehicle, you will also want to protect your enterprise’s assets through Intellectual Property. 

Defining Intellectual Property 
Like how the title of your vehicle has your name on it to show that it belongs to you, IP marks your company’s 
assets as your property protected by the law. IP protects these creations from being stolen or misused by others.  

Importance of Intellectual Property
IP is considered a part of the social enterprise’s valuable assets that needs to be protected to optimise the 
business’ value and to enhance its competitive advantage. Ultimately, this would also make it more attractive to 
investors.

The social enterprise would also need to be aware of IP that belongs to others, which it might use in the course 
of its business, in order to avoid being charged for infringement.

IP is often created at the social enterprise’s earliest stages and if IP is not addressed properly from the start, the 
social enterprise may not be maximising the value of its assets or, worse, will find itself subjected to a costly legal 
suit for infringing the rights of another.

All IP in Malaysia is registered through the Intellectual Property Corporation of Malaysia (MyIPO), an agency under 
the Ministry of Domestic Trade, Co-operatives and Consumerism. IP in Malaysia is governed by legislations which 
include Copyright Act 1987, Patent Act 1983, Trade Marks Act 1976, and Industrial Designs Act 1996. The cost for 
registration varies depending on the type of IP the social enterprise wishes to register. All information on IP including 
the forms, related fees, and application procedures can be found at http://www.myipo.gov.my/home.

Risks of not protecting IP:

1. A third party may register the same mark and will then have the right to sue and stop any 
other use of any identical or similar mark. So even if your social enterprise was the first to 
use the mark but failed to register it, it will lose the right to use it because it was not the 
“first to file”.

3. When your business is disrupted, any goodwill you have established will wear out and 
affect your consumers’ trust in your social enterprise.

5. When you don’t observe the right processes to confidential data, it may lead to breaches 
of confidentiality and loss of corporate assets. Publishing or revealing the invention before 
filing a patent application will also destroy novelty and will severely affect any patent 
application.

Common mistakes to avoid:

1. Failing to do a thorough search
A thorough search ensures there is no infringement activity on anyone’s IP rights. It is not 
as simple as doing a Google search. It is advisable to get advice from an IP lawyer to 
perform a clearance search for the desired trademark, patent, or industrial design.

Having problems with the name
During the planning stage of starting a social enterprise and coming up with a name, a 
domain and business registration check should be done. If both are clear, a check for 
trademark can also be done. You should perform all three checks before registering or 
using a name.

3. Protect your inventions before showing people
Do not start talking about the idea or product in public before registering it. Disclosing too 
much of the innovation in public could jeopardise the right to obtain the patent, industrial 
design, or trademark that will prohibit others from making or exploiting the idea.

Commercial Contracts
At some point, you may need to repair your vehicle. It might need a paint job or tinted windows to keep the heat out. Naturally, you would go 
to the appropriate service provider. There, you make a bargain in exchange for the service rendered. That is how a contract is formed. 

Defining Commercial Contracts
A contract is an agreement between two or more parties. A commercial contract is a contract you use when dealing with suppliers, vendors, 
service providers, and customers.  In order for a contract to be realised, there has to be the following components: 

Commercial contracts should be in written form so that they are easy to refer to and can be used as evidence. Unless stated by law, contracts 
can be in verbal form but spoken words are hard to keep track of. Email exchanges may also be considered as a valid contract, where intended 
as such by the parties. If the parties prefer email communications solely for negotiations and discussions, then it is advisable for every email 
exchange to expressly provide a disclaimer at the end until a formal contract is given. 

In its written form, a commercial contract may be known by other names such as letters, memorandums, deeds, agreements, contracts, 
heads of terms, term sheets, or standard forms.

What to Look for in a Contract
You should review the contracts you intend to enter. If there are terms which you are not agreeable to, do not hesitate to negotiate those terms. 
Sometimes, the party that provides you with the contract may claim that it is a “standard contract” or “boilerplate” and that it “cannot be 
amended.” There is, however, no legal restriction that prohibits any contract from being negotiated and amended although some terms of a 
contract are required in order to comply with certain laws. When presented with a contract, you should read it carefully and only agree to the 
contract if you are comfortable with its terms. If the language in a contract is not clear to you, you should seek assistance from a lawyer and 
ask the other party to explain the language to you. If you are not agreeable to a particular term, ask the other party to amend or remove it.

These are some of the key sections you should pay particular attention to in any contract:

1. Parties: This outlines who is bound by the contract.

these words should be clearly defined as they should be interpreted for the specific contract. This is to avoid misunderstandings.

3. Price: Contracts should spell out the price, which is often referred to as the “consideration.” The price can also be in the form of goods, 
services, shares, or other forms of valuable consideration.

being true. Representations and warranties are important because they set out the assurances that convinced you to enter the contract. 
If these statements turn out to be untrue, you can claim for compensation. 

5. Termination: This section sets out the situations in which the contract can be terminated. In many contracts, termination requires written 
notice and can occur where there has been a serious breach of contract. If you are providing goods or services under a contract, you 
should consider whether you would like the right to terminate the contract in the event you do not receive payment for your goods or 
services. Some contracts may also have terms allowing termination “for convenience” (i.e. for no reason at all). 

6. Liability: Some contracts have terms which reduce the liability of one or all parties (i.e. “limitation of liability” clauses). These clauses 
specify what the parties are liable (and not liable) for and they can also state a monetary cap on the liability. If you are supplying products 
to a customer under a contract, and your customer suffers losses due to a fault of yours, if the customer claims such losses from you, 
the losses might far exceed any payment you have received from the customer. You should therefore consider including such clauses 
to limit your liability appropriate to your level of risk tolerance.

7. Indemnity: Some contracts contain an indemnity clause. An indemnity is essentially an assurance by one party to reimburse the other 
party for any losses in certain situations. 

8. Schedules: These are the exhibits and annexures to a contract which often set out the commercial and operational details of the contract 
such as the specification of the goods or services, pricing, and payment timelines. Although these schedules are not found in the main 
body of the contract, the language in these schedules also amount to contractually binding terms that should be reviewed thoroughly. 

Examples of Contracts
1. Contracts for the provision of services or goods 

Such contracts typically take the form of:

a) contracts you enter with your customer relating to the provision of your goods and 
services to the customer. 

b) contracts you enter with your suppliers or vendors relating to their provision of supplies 
or services to you.

   In the course of operating your social enterprise, you are likely to come across many 
contracts. It is important that these contracts be as accurate and as complete as 
possible. If you are providing services to a customer, your contract with your customer 
should clearly specify, among other considerations, your services, your responsibilities, 
the customer’s obligation to pay, as well as the extent of your liability to the customer.

(NDA)
When discussing with potential service providers, customers and/or any other third 
party you are considering forming a commercial contract with, there will definitely be 
the need to share confidential information of a proprietary nature. In these situations, it 
would be extremely important to consider an NDA between the parties. This would 
protect the information from being disseminated and/or used by the other party for 
purposes other than that agreed in your contract. 

3. Memorandum Of Understanding (MOU)
If you are negotiating or having early discussions on any joint project or collaboration, 
you may want to set up an MOU at the start of the project. This is so you can record the 
basic terms for everyone working on that particular project. It is important for the 
parties to determine whether they wish to be bound by the terms of the MOU. If the 
MOU is intended to be non-binding, then parties must state clearly that they do not 
want to be bound by the MOU until a formal contract is given. A non-binding MOU is 
commonly used to represent the discussion or terms of collaboration between parties 
before each is required to undertake further steps before the formal agreement.

Consult a Mechanic: Lawyers
It is always good to know when and how to contact an expert. Some of you may want 
to consult a mechanic before you begin your journey – so that you can have all the 
kinks sorted out. Some might feel more comfortable summoning a mechanic when 
absolutely needed. Either way, you want to be sure that you have received sound 
advice from the right expert. 

Setting Objectives
There is no right or wrong way to go about this. Instead, you are encouraged to 
consider your social enterprise’s needs and requirements in order to make a well 
informed decision that will suit you best in the long run.

Consider the following:

Thinking through the above questions will help you better understand your objectives and 
expectations and communicate more effectively if you do decide to engage a lawyer.

Choosing a Lawyer
With the development of technology, legal directories are easily accessible through 
various online portals such as the Malaysian Bar website, Legal 500, and Law Asia. 
You can search and select lawyers or law firms by area of expertise, location, and 
qualifications. Seeking recommendations or referrals from peers, family, and other 
contemporaries is a great way to find the right fit. During the selection process, you 
will need to consider an efficient way to manage your costs and resources.

Tips when considering a lawyer:

of their practice, areas of practice, and notable past transactions or projects, etc.

experience who will understand the nitty gritty details of the specific industry and 
could offer insights to the customary practice and challenges.

practical approach in providing you advice.

of the legal issues and costs.

good listener, and someone you can relate to and enjoy working with.

Billing
bill in increments of six minutes or on an hourly basis. The range of hourly rates vary 
from firm to firm and depend on location and area of expertise. In some cases, law 
firms may offer services based on a fixed or capped fee.

For real estate related matters, legal costs are fixed and prescribed under the 
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